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STATE OF ALASKA

THE REGULATORY COMMISSION OF ALASKA

Before Commissioners:

In the Matter of the Gas Sales Agreement
Between ENSTAR NATURAL GAS COMPANY,
A DIVISION OF SEMCO ENERGY, lNC. and
MARATHON OIL COMPANY Filed as T4139-4

Kate Giard, Chairman
Dave Harbour
Mark K. Johnson
Anthony A. Price
Janis W. Wilson

)
)
)
)
)

u-06-2

ORDER NO. 15

BY THE COMMISSION:

Summary

Respectfully, the majority should have approved Tariff Advice 139-4, the

gas sales agreement between ENSTART and Marathon2 designated as APL-5, subject

to reasonable conditions. The majority's decision,S a novel, quasi-rejection of TA 139-4,

IENSTRR Natural Gas Company (ENSTAR) is a division of SEMCO Energy, Inc.
(SEMCO). Alaska Pipeline Company (APLC) is a wholly-owned subsidiary of SEMCO.
APLC, not ENSTAR, is the actual party to APL-5. The commission has historically
regulated APLC and ENSTAR as a single entity. The use of the name ENSTAR in this
proceeding includes both APLC and ENSTAR.

zMarathon Oil Company (Marathon).
3Order U-06-2(15), Order Rejecting TA139-4 as a Base Supply Contract Having

the Effect of lncreasing the Cunent Average Cost of Sysfem Gas Supply but Allowing
TA139-4 to Take Effect Immediately as a Base Supply Contract Having the Effect of
Decreasíng the Cunent Average Cost of Sysfem Gas Supply and Requiring Filings,
dated September 28, 2006.
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is based on errors in form, judgment, and substance; it results in a decision that fails to

follow commission precedent and is unsupported by the evidence in the record.

Discussion

As required by our statutesa and regulations,s ENSTAR filed Tariff Advice

Letter 1394 (TA139-4), asking us to approve APL-5, a new gas sales agreement (GSA)

it had negotiated with Marathon. When adjudicating a GSA filed as a tariff, the

commission typically (a) approves the GSA, (b) rejects the GSA, or (c) approves the

GSA subject to certain conditions. lf the parties do not agree to implement any

commission-imposed conditions, the GSA cannot be activated. lf the parties accept

commission-imposed conditions, they are required to file an amended GSA that

includes those conditions for final commission approval. In the present docket, the

majority took none of the above-referenced actions. Rather, through Order U-06-2(15),

the majority simultaneously rejected and allowed the contract, provided that gas

purchased under the GSA decreases "...the current average cost of system gas

supply."6 This circuitous process gives ENSTAR redundant rights it already enjoys

under its current tariff .7

4AS ¿2.05.361(a).
53 AAc 390(a).
6Order U-06-2(15) at 1.
THad the majority simpty rejected T4139-4 without condition or waver the sfafus

guo result would have been materially the same as the "reject-alloW' decision in that,
ENSTAR's (existing) tariff requires we approve any gas sales agreements that increase
ENSTAR's current average cost of gas.

Tariff Sheet 90, Section 708(f), provides:

þldditional contracts or revisions of base supply contracts having the effect
of decreasing the current average cost of system gas supp-ly become
effective immediately wíthout notification.

u-06-2(1 5) - (1 0r 12t2006)
Dissenting Statement of Commissioner Dave Harbour
Page 2 of 15



1

2

3

4

5

6

7

I

9

l 0

1 1

1 2

1 3

14

1 5

l 6

1 7

#ç fr rBv
= 9 = ó  4 0

È ã H Ñ
ç  o i -F  20
Ë  =  g õ
.Ë  9E ;  21
E < < l -
EÊ s[  22
3,iËil ,a
EgË[ , 'o
B s b
üF-  g  2s

26

Even if the majority's result were correct - which I dispute - its

"yin-yang, yin-yang" decision that "rejects-allows" the contract, "without approval," "to

the extent" prices are lower, is poor form and fails to give the parties and subsequent

commissions guidance for dealing with similar situations in the future. Commissions

must strive to logically and clearly adjudicate proceedings where the record is

assembled at great cost, in good faith and under the assumption that a clear and

reasonable decision will result therefrom. That is not what happened here.

The Maioritv's Decision Fails to Properlv Consider the Evidence in the Record.

The two key issues upon which the majority decision is based, and with

which I disagree, are contained in the majority's statement that "ENSTAR did not meet

its burden of demonstrating that gas supplies...are reliable and that the price is

reasonable."s For the reasons discussed herein, I believe that the majority's decision

lacks substance and fails to consider the evidence in the record.

The majority acknowledges the extreme shortages ENSTAR's customers

facee and illustrates the impressive ar.ay of efforts ENSTAR has and is undertaking to

meet those shortages, citing several gas supply contracts with varying terms and

conditions.r0 Order U-06-2(15) accepts that ENSTAR responsibly "notified other Cook

Inlet producers of its need for new gas supplies." lt acknowledges that Marathon was

the "only producer that offered to meet ENSTAR's unmet requirements."ll When

sOrder U-06-2(15) at 37, stating "...we conclude that ENSTAR has failed to meet
its burden of proof that APL-S achieves a reliable gas supply at a reasonable price."

etd. at5 (Ex. A).
10rd. ats, r.16.
t' ld. atg.
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questioned as to whether the only entity capable of meeting its needs had it "over a

barrel," ENSTAR provided convincing responsesl2 supporting a rational conclusion that

while supply was the essential priority, price was carefully considered and negotiated.l3

Having clearly and responsibly demonstrated the shortage challenge and

the actions it took to meet that challenge, ENSTAR next properly approached the issue

of reliability of the gas supply offered by Marathon.

First, ENSTAR established that it has developed a responsible mix of

supply that will allow it to keep its demand commitments through 2016.14

Second, ENSTAR responsibly negotiated a contract, the term of which

could coincide (i.e., in the year 2016 range) with the construction of a North Slope gas

pipeline and accompanying spur line to Southcentral Alaska.1s The contract allows

Marathon to supply additional gas should ENSTAR need more but does not require

ENSTAR to take more.16 | commend the parties for creating a way to accommodate the

possible arrival of North Slope gas while also having a back up plan.

Third, Marathon has the ability to acquire gas for resale to ENSTAR, as

the majority properly noted.l7

Fourth, Marathon has committed proven reserves to this contract.ls

12Tr. 1046, l .  22andTr.285,l .2o.
13Tr. 2Bs.
1oH-1 at 3, 'ENSTAR Gas Supply Nov. 2005" chart, reflecting supply

contributions from Beluga, Moquawkie, Unocal and Marathon, including the APL-5
increment filling a growing supply gap projected from 2009 to 2016 and beyond.

ruTr. 1oso, ¡. 5.
16H-1 at 4, "Term".
lTOrder U-06-2(15) at 15.
tsH-1 at 5. "Proven Reserves".
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F¡fth, ENSTAR responsibly recognized earlier concerns about gas supply

contracts and negotiated improvements in APL-S designed to meet those commission

concerns.l9

Finally, the majority challenged the importance of APL-5 as a retiable

GSA. lt listed a number of ideas2o leading readers to conclude that Marathon might not

be able to supply all the gas ENSTAR expects, as illustrated by its gas supply chart.21

This reasoning is inappropriate for too many reasons to list here. Suffice that the

majority should be delighted and not critical if Marathon's assumed supply deficiencies

are accurate, for since the majority believes the contract price is too high, it must also

be pleased that less gas will be sold for that price.

ENSTAR clearly met its burden to establish that APL-5 presents a

reasonable gas supply solution for ENSTAR's custom ers.22

The majority carefully organized the price arguments in Order U-06-2(1S)

but then viewed them through the lens of "the glass is half empty.'23 The majority

begins by turning the tanker of precedent toward a new and unknown azimuth when it

cavalierly dismisses the commission's earlier efforts to carefully deal with Southcentral

reTr. 1049.
2oorder U-06-2(15) at 30.
21H-1 atg.
221 have chosen not to address at length the majority's apparent theory [Order

U-06-2(15) at 271 that the ERA's reauthorization of the LNG export license could
produce more reserves in the Inlet: such conjecture is pure speculation and requires an
assumption that an LNG sale would provide more incentive for discovery of new
reserves than a local buyer willing to pay a higher price.

23Order U-06-2(15) at 3l-36.
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Alaska's natural gas shortage.2a In a prior, relevant docket, the commission was dead

serious about the natural gas shortage2s and its response to that shortage.26 T¡me has

exacerbated the exigency, not abated at.27 The standard of review and precedent

established by that docket is not neutralized by any significant, distinguishing factor in

this docket. Earlier commissions, acting in similar circumstances, appropriately were

guided by the public interest.2s Without citing any convincing, distinguishing factor, the

majority challenges almost every nook and cranny of APL-5 while our precedent clearly

provides that the commission "[w]ould not speculate whether a better agreement could

have been obtained."2e One notes that this majority not only speculated; it acted on its

own speculation that a lower price should be demanded.

In 2001, when faced with essentially the same evidence and argument in

another docket, the commission concluded "[t]he evidence persuades us that ENSTAR

must pay a competitive price to attract necessary capital and encourage exploration....

The HHF price is necessary The 2006 majority veers its decision away from the

za}rder U-06-2(15) at 31.
2sOrder U-01-7(8), Order Conditionally Approvíng TA117-4 (Gas Sa/es

Agreement) and Requiring Filing, dated October 25,2001, at 5, "Natural gas reserves,
while plentiful in the past, are declining." Docket U-01-7, ln the Matter of the Gas Sa/es
Agreement Between ALASKA PIPELINE COMPANY, a Wholly-owned Subsídiary of
SEMCO ENERGY, lNC., of Which the ENSTAR NATURAL GAS COMPANY rs a
Division, and the UNION OIL COMPANY OF CALIFORNIA, Filed as TA117-4.

26order U-01-7(8) at 4, noting "we are guided by our obligation to act in the public
interest. The GSA is a commercially negotiated agreement. We will not speculate
whether a better agreement could have been obtained by ENSTAR, with Unocal or with
another potential supplier."

2'Tr. 169r.
28rd.

2srd.

3oOrder U-01-7(8) at 9.
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stable course of precedent, beckoned by a new siren call: "[s]peculation that the use of

Henry Hub by one utility provides sufficient incentive to result in Cook Inlet reserves

growth."31 The majority failed to follow precedent charted by our able predecessors

without offering sufficient reason for changing course; furthermore, sound judgment in

our current circumstances urges that it would be wiser-indeed, essential-to err on the

side of secure supply.

The majority argues, rightly I believe, that

[p]ricing terms are negotiated as a whole, that each element is adjusted and
fine-tuned to counterbalance each other element of the contract t-o arrive at
terms the contracting parties can embrace. lf we were to assess individual
items with the intent of conditioning our approval on a chg¡ge in one or more
individual elements, we would be disturbing that balance." 

-

Similarly, our predecessor commission stated in another docket that,

"While Marathon and the PAS advocate disapproval of the entire GSA, we do not find

cause for such action. No party convincingly demonstrated a fatal flaw in any GSA

condition. We are satisfied that the negotiations were at arms-length, and that the GSA

... is in the public interest."33 Our predecessor commission then went on to do in 2001

what I urge we do here - approve the contract with reasonable modifications.

However, the majority ignored our precedent and contradicted its own intent by

critiquing most of the individual major features of the GSA before finally concluding it

should be disapproved.

The majority erroneously and without proof proclaims that "ENSTAR has

not sufficiently justified that radical departure in this record"34 referring to its use of

3rOrder U-06-2(15) at 28.
32td. at3g.
33order U-01-7(8) at 6.
3aOrder U-06-2(15) at 33.
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Henry Hub with APL-5 pricing and terms. APL-5's features are supported by precedent

and are not radical; and our record clearly defeats the majority's conclusion.3s

Unfortunately, the majority is so sure of its own judgment that it ventures off to

uncharted areas, creating and raising its own proxy index from the ashes of our record

without evidentiary support. Thus is born the majoriÇ's "ENSTAR WACOG36 Index.

Advocates of this new index state that by its very nature it,

Elqpçsqlts a diverse base of suppliers, both willing and able toE N srA R' s d e I ive ra bj IiP^ :ri* :yiry;,'lj:,iri^ gl,. .Pg L% r.'¡s i l^g .,b "'"
meet
d o n

proven reserves combined with the exploration-driveñ Hénry Hub=.

The majority cites no support legitimating these claims and, in fact,

ignores the lengthy record in this docket regarding the time-honored, market-respected

value of various legitimate proxy indices - values such as transparency, volume,

liquidity - which the ENSTAR WACOG Index" is not proven to have. Requiring

ENSTAR to find gas that lowers its average cost of existing gas contradicts the logic

and evidence that new gas will be more expensive than older reserves3s and, therefore,

command a higher price.3e Also, APL-5 contains benefits to consumers that may not be

reflected in gas that is forced into the market via the majority's "lower priced" concept

35Tr.669.

36weighted average cost of gas (WACOG).
37\d.

38Tr. 661.
3eTr. 658.
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