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ALASKA NATURAL GAS PIPELINE ACT OF 2001
I. Overview
A. Background

· In the 1970s, tight energy supplies generated substantial interest in commercializing Alaska North Slope natural gas.

· The result of this interest was a mammoth proceeding before the Federal Power Commission (FERC's predecessor) in which competing applicants vied to be picked to build a transportation system — a highly contentious and litigious process.

· Concerned that the normal regulatory and judicial review processes would never end, Congress passed a special statute, the "Alaska Natural Gas Pipeline Act of 1976" (ANGTA), transferring the selection decision, under an expedited schedule, to the President and itself.  The selected system and operator could then go forward to obtain the requisite regulatory approvals with the benefit of an expedition directive and tight limitations on judicial review.

· The President and Congress designated a project known as the Alaska Natural Gas Transportation System.  The southern portion (known as the "pre-build") between Alberta and the Lower 48 was completed in the 1980s and early 1990s.  Despite the passage of more than two decades, however, the governmentally selected project for the Alaska-to-Alberta segment has been unable to obtain the financing necessary to go forward.

· The situation in Canada is similar.  The Canadian counterpart of the project – a pipeline from the Alaska/Canada border into Alberta – was approved under the Northern Pipeline Act but has not proceeded. 

B. Fresh Approach Needed

· Getting access to Alaska North Slope natural gas is an important element of the nation's long-term energy strategy.

· The approach of having the government "pick a winner" has been unsuccessful.

· It is in the national interest to let competitive market forces work.  The market, not a governmental selection process, is the best tool for determining the project or projects that can achieve economic viability and provide cost-effective transportation.

· Relying on market forces to the greatest degree possible is the currently preferred regulatory approach.  Indeed, since the passage of ANGTA, natural gas prices have been deregulated, the transportation and sales functions of natural gas pipelines have been "unbundled," and gas prices are wholly driven by free-market forces. 

C. The Concept of the Proposed Legislation

· For purposes of the FERC approval process, the proposed legislation differentiates between the Alaska-to-Alberta ("A-to-B") and the Alberta-to-Lower 48 ("B-to-C") segments.

· The A-to-B segment is completely undeveloped, whereas there is a substantial existing B​-to-C infrastructure.  Thus, the respective needs, competitive dynamics, and likely course of development (e.g., new pipeline vs. expansion) of the two segments differ greatly.

· In light of those differences, the proposed legislation relies on a streamlined, market-based approval process for the A​​‑to‑​B segment and the normal Natural Gas Act approval process for the B‑to‑C segment.

· The proposed legislation requires thorough review under, and full compliance with, applicable environmental laws.

· To enhance the prospects of success, the proposed legislation seeks to reduce regulatory uncertainty and delay through reasonable expedition measures, deadlines, and limitations on judicial review.

· To rationalize the multi-agency approval process, the proposed legislation provides for a Federal Pipeline Director with strong coordination powers and responsibilities.

II. Section-by-Section Summary of the Proposed Legislation
A. Section 1 — Short Title

· "Alaska Gas Pipeline Act of 2001"

B. Section 2 — Congressional Findings

· This section sets forth findings that support the need for the legislation.

· The findings note the existence of substantial natural gas resources on the North Slope, the importance of those resources to the nation's long-term energy needs, the 1976 enactment of special legislation to facilitate the approval and construction of a transportation system to move Alaska gas to the Lower 48, the failure of that legislative effort, the outdated features of the previously approved system, and the current renewed interest in constructing a transportation system to move the gas to the Lower 48.

· The findings explain that it is in the national interest to encourage the development of one or more environmentally sound transportation systems through sensible, expedited regulatory procedures and to rely to the extent possible on competitive market forces to determine the future development of North Slope gas.

C. Section 3 — Congressional Statement of Purpose

· This section explains that the legislation seeks to expedite the approval, construction, and operation of one or more transportation systems for delivering North Slope gas to the Lower 48 by relying on market forces to determine which projects are economically viable; expediting the certification and permitting processes; ensuring compliance with environmental laws; establishing a Federal Pipeline Director to coordinate and move the process forward; and expediting, and narrowing the scope of, judicial review.

D. Section 4 — Definitions

· This section defines various terms used throughout the Act.

· Definition of "Alaska Natural Gas" is identical to that used in ANGTA.

· Uses "Alaska Facilities Gas Project" and "Lower 48 Facilities Gas Project" to differentiate between A‑to‑B and B‑to‑C segments, respectively.

E. Section 5 — Expedited Approval Process

· Adds a new Section 7(c)(3) to the Natural Gas Act requiring FERC to grant any and all applications to build the Alaskan part of A‑to-B facilities if three criteria are satisfied:

(1) The applicant must have reached an agreement with a “Shipper” of Alaska Natural Gas for the transportation of that gas with the intent that all or a portion of the gas ultimately will be delivered to the Lower 48 States. 

· A “Shipper” essentially is any person that has entered into an agreement with the applicant for the transportation of Alaska Natural Gas; anyone who, through contract or otherwise, controls Alaska Natural Gas may be a Shipper.

· This provision reflects a market-based approach, not unlike that reflected in Section 311 of the Natural Gas Policy Act

(2) FERC must be satisfied that “rates and charges for, and terms and conditions of” such transportation services can be established in accordance with FERC’s usual procedure.

(3)  FERC must be satisfied that terms and conditions for compliance with all applicable environmental laws can be established in accordance with FERC’s usual procedure.  

· The latter two requirements assure that certain key aspects of traditional pipeline regulation under Section 7 of the Natural Gas Act, including protection of ratepayers and protection of the environment, will be followed with respect to any Alaska Gas Facilities Project.

· To provide for expedition, FERC is directed to act on any Alaska Gas Facilities application within 18 months.

· Adds a new Section 7(c)(4) to the NGA under which the Commission may issue a certificate authorizing construction of facilities to transport Alaska Natural Gas from the Canadian border to markets in the Lower 48 States. Such applications will be considered pursuant to the Commission’s normal Section 7 procedures.

F. Section 6 — Environmental Reviews

· Requires a single EIS for each proposed “Alaska Gas Project.”  This means that:

· EISs for A-to-B projects will be prepared separately from EISs for B-to-C projects

· Each proposed project will be studied in a separate EIS

· Agencies must work together to prepare a single EIS for each project

· Requires each EIS to be prepared pursuant to the lead agency’s regulations and procedures. 


· Designates FERC as the lead agency for all EISs for A-to-B and B-to-C projects.


· Sets deadlines for completing the EISs:

· Draft EIS within 12 months after filing of complete FERC certificate application

· Final EIS within 6 months after DEIS (i.e., 18 months total for EIS preparation)

· Deadlines may be extended by FERC for good cause


· Requires consistency between the scope of the EIS and the scope of FERC certificate application.  This means:
· EIS focuses on project within FERC jurisdiction (Canadian portions are reviewed by Canadian agencies, not by FERC; this is consistent with current FERC practice)

G. Section 7 — Federal Pipeline Director

· Creates the Office of the Federal Pipeline Director in the Executive Office of the President.  The Director would be appointed by the President and confirmed by the Senate.


· Overall responsibilities of the Director include “coordinating the expeditious discharge” of all federal agencies’ activities on Alaska gas projects (A-to-B and B-to-C).  Gives agencies discretion to delegate decision-making authority to the Director, but does not require them to do so.  (Similar to ANGTA provision for non-enforcement regulatory responsibilities.)


· Specifically charges the Director with responsibilities for “coordinating the expeditious completion” of all environmental and other studies for Alaska gas projects.  This role includes coordination with federal, state, local, and tribal agencies, as well as coordination with Canadian agencies (via the State Department).


· Requires the Director to report semi-annually to Congress on the status of all pending applications for Alaska gas projects.


· Authorizes the appropriation of funds for the Director's Office.

H. Section 8 — Agency Reviews and Decisions

· Directs federal agencies to expedite their handling of all Alaska gas project actions.


· Requires the federal agencies involved in Alaska gas projects to cooperate and coordinate with one another to expedite the decision-making process – through MOUs, joint documents, joint meetings, etc.


· Prevents federal agencies from including discretionary terms in permits if the Federal Pipeline Director finds that such terms would “prevent or impair in any significant respect the expeditious construction and initial operation of an economically viable and environmentally sound system.”

I. Section 9 — Judicial Review

· Time limits:  challenges to this Act's validity must be brought within 60 days of its enactment; challenges to actions by federal agencies or officers under the Act must be brought within 60 days of such action.

· Jurisdictional Limits:  judicial review is limited to claims of constitutional violation or agency action in excess of statutory authority.  Precludes claims that federal agency actions are "arbitrary and capricious."

· Exclusive Jurisdiction of Special Court:  challenges to this Act or actions taken thereunder must be brought directly in the U.S. Court of Appeals for the District of Columbia Circuit.

· Expedited Procedures:  does not impose specific deadline but directs the D.C. Circuit to provide expedited consideration.

· Similar limitations on judicial review are contained in ANGTA.

J. Section 10 — Separability

· If any provision of this Act, or application thereof, is held invalid, the remainder of the Act is unaffected.
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