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Introduction

Members of the Gas Policy Council were extensively involved in decisions on state policy and in the development of proposed legislative changes. A substantial product of the Federal/International Action Committee were recommendations for changes to federal law to address key concerns of the state of Alaska in the development of a natural gas pipeline. 

The committee supports modifications to modernize ANGTA and believes such modifications would be beneficial to an Alaska gasline project. The committee endorsed ten key policy goals that should be included in any new gasline legislation.

The ten policy goals developed to guide drafting of the legislation were debated by the full Council and ratified in concept by a majority of its members on September 25, 2001. Several changes were made as a result of points raised by Council members during the September 25 debate.

If Congress moved forward with new legislation as suggested by the producers, a principal concern of the Council was that Congress should take steps early to reaffirm the southern, or Alaska Highway, route as the sanctioned route for a natural gas pipeline, as a previous Congress did in 1977 when it ratified the President's choice of the southern route under the Alaska Natural Gas Transportation Act. Such a step would focus the attention of industry and federal agencies on regulatory and permit approvals for a project along this route.

This committee also notes that a southern route provides several advantages over other alternatives. Among these is use of the pipeline corridor for other purposes, including the possibility of constructing a railroad or other utilities over time. In addition, a southern route could facilitate access to highly mineralized areas which are located in close proximity.

A second concern of the Council was the probability that with a new initiative in Congress, an Alaska gas pipeline would be subject to Federal Energy Regulatory Commission jurisdiction on issues important to Alaska without a defined role for the state with the FERC. Such issues would include tariffs on intra-state shipment of gas, and access to and from a pipeline. The proposal for a Joint Board that would give the Regulatory Commission of Alaska joint jurisdiction with FERC on issues affecting Alaska grew out of this concern. 

Other concerns of the Council involved provisions to encourage hiring of residents of Alaska for a gas pipeline project, and the hiring of Native Alaskans. 

It was recognized by the Council that the pipeline project will be substantial and that, for all practical purposes, qualified Alaskan workers wishing to work on the project will be employed. Still, an explicit encouragement to hire locally will be a strong inducement for companies and unions to train Alaskans for pipeline-related construction and operating jobs. The skills developed in the Alaskan workforce as a result of training and employment will thus be a lasting legacy of the project.

The Council also considered the importance of pipeline access and the need for future open seasons to facilitate pipeline access for new discoveries.  Failure to provide for additional capacity either at startup or through future open seasons could create a “monopoly” on pipeline capacity, discouraging exploration by non-owners. Any new gasline legislation must address this issue to protect the interests of the state of Alaska.

Other policy points guiding development of proposed legislation are detailed later in this report.

The committee recognizes the Governor's strong advocacy of the 10 Principles, as reflected in his recent testimony before the Senate Committee on Energy and Natural Resources and in other forums. It would appear that the State's policy position is well understood by decision makers in Congress and the Federal Executive Branch.

With this in mind, the committee believes that it would be useful for the State administration to continue its efforts with the commercial parties to develop a market driven solution to transport Alaska natural gas to market via the Alaska Highway route.

Close coordination and communication between the State, the North Slope producers and the pipeline companies could facilitate the establishment of a consortium of companies with the financial capability to build the pipeline.

In our opinion, current discussions among the parties concerning economic feasibility and reestablishment of the previous pipeline partnership underscore the need for such coordination at this time.

Background on ANGTA

Congress enacted the Alaska Natural Gas Transportation Act (ANGTA) in October 1976, after finding that the national interest called for the expeditious construction of a transportation system to bring Alaska natural gas to markets in the lower 48 states. The primary goal of ANGTA was to “provide the means for making a sound decision as to the selection of a transportation system . . . by providing for participation of the President and Congress in the selection process, and . . . to expedite its construction.”

To achieve that goal, the Federal Power Commission (the precursor to the Federal Energy Regulatory Commission (“FERC”)), held hearings and prepared a “Recommendation to the President,” which recommended two possible overland routes through Alaska and Canada. The President then selected the southern route, the Alaska Natural Gas Transportation System (ANGTS), as the preferred alternative. Congress approved the President’s selection by a joint resolution in November 1977. 

ANGTA establishes the framework under which federal agencies (including the FERC) are to review and approve the ANGTS project. ANGTA supplements, but does not supersede, the Natural Gas Act – which is the law that normally governs approval of natural gas pipelines, and requires a certificate of public convenience and necessity before interstate natural gas pipelines are built.

However, because ANGTA was designed to expedite construction of an Alaska gas pipeline, it contains numerous provisions that speed up administrative and judicial review. For example, ANGTA directs that any applications under it shall take precedence over similar applications and shall be expedited by federal agencies.
  ANGTA also provides that a Federal Inspector be appointed to coordinate all federal activities and enforce federal requirements.
 

In addition, ANGTA contains provisions dealing specifically with access to facilities and in-state access to gas. ANGTA provides that there shall be no discrimination against any shippers based on the degree of ownership in the system. It also provides that the State of Alaska is authorized to ship its royalty gas on the system and withdraw its gas for use within Alaska.

Finally, ANGTA limits judicial review of any agency action to issues of whether the agency violated constitutional rights or statutory authority – effectively limiting the scope of environmental challenges to a project constructed under ANGTA.

Because no project has been constructed under ANGTA since its enactment 25 years ago, there may be outstanding issues regarding its current application. For example, the creation of legislatively designated areas—such as parks or wildlife refuges—may require re-routing portions of the project.  This  raises the question whether the project approved by the President has been altered so substantially as to render the findings in ANGTA ineffective. In addition, a competing project may be proposed under the Natural Gas Act, raising the issue of whether the preferential treatment required under ANGTA has already been provided, or whether an ANGTA project must be constructed before any other project designed to bring Alaska gas to the lower 48 states can be approved.

Summary of the “Alaska Natural Gas Pipeline Act of 2001”

The “Alaska Natural Gas Pipeline Act of 2001,” set forth by the Alaska Gas Producers Pipeline Team, provides a streamlined administrative process and limited judicial review for non-ANGTA gasline projects. The legislation is designed to eliminate outstanding legal issues regarding whether non-ANGTA gasline projects may proceed absent the repeal of ANGTA.

Section 2 of the bill, “Congressional Findings,” states that it is in the national interest to provide “as much regulatory certainty and expedition as practicable” for approval of one or more pipeline systems from Alaska to the lower 48.

Section 3 of the bill, “Congressional Purpose,” states that the purpose of the bill is to expedite federal decision making, create an Office of the Federal Pipeline Director to coordinate federal agency decisions, and expedite and limit judicial review concerning both the Act and the approval process for any Alaska gasline project.

The bill defines “Alaska Facilities Gas Project” to mean any natural gas pipeline system that carries Alaska gas to the lower 48. It does not specify a preferred route.

Section 5 of the bill amends the Natural Gas Act to set out an expedited approval process for an Alaska gasline. It directs the Federal Energy Regulatory Commission (“FERC”) to issue approval within 18 months of an application if: there is an agreement to ship with a party that controls Alaska natural gas; rates can be established according to FERC’s usual procedures; and if there is compliance with all environmental laws.

The bill states that the lead agency for preparing an EIS shall be the FERC, and that the environmental impact statement (“EIS”) process shall be expedited and the final EIS issued within 18 months after an application is filed.

Section 7 of the bill establishes the Office of the Federal Pipeline Director. This office appears to have a function analogous to the Office of the Federal Inspector, created under ANGTA. The Federal Pipeline Director will coordinate all federal activities related to the pipeline project. It will be a “one window point” for filing and issuing all necessary permits and is responsible for coordinating and expeditiously completing all environmental reviews and studies.

The bill directs federal agencies to coordinate and expedite review of the gasline project and gives the Federal Pipeline Director the authority to remove discretionary requirements from federal permits if they would impair or prevent the expeditious construction of the pipeline.

Section 9 of the bill limits judicial review to claims challenging the Act itself, constitutional claims, or claims that an agency is acting outside of its jurisdiction. Lawsuits must be brought within a shortened time frame, with jurisdiction in the U.S. Court of Appeals for the District of Columbia. 

Section 10 provides that, if any provisions of the Act are invalidated, the remainder of the provisions will be unaffected.

Background on Canadian relations

First Nations

The Kaska First Nations located in Northern British Columbia and the Yukon continue to negotiate land claims and self-government agreements with the Government of Canada and the Province of British Columbia. While these negotiations are expected to continue for the foreseeable future, speculation is that when the time is right, the Kaska will be open to a side agreement on any proposed pipeline running through their territory.

The eight First Nations who have land claims along the proposed route of the Mackenzie Valley pipeline have been negotiating with producers since late spring of 2001. Early in October of 2001, seven of the eight groups came to an agreement on ownership sharing of any pipeline built through their territories. This agreement would grant 30% ownership to the First Nations Bands. The eighth, the De Cho, refuse to sign the agreement. While the Minister of Indian Affairs and Northern Development has been quoted as saying that one Band cannot hold a veto over any project, the De Cho believe that they have the right to refuse construction on lands they claim.

Position of the Government of Canada on Arctic Gas Production and Transportation

The Government of Canada has affirmed that in relation to this project, all departments and agencies will maintain route and project neutrality. In the spring of 2001, the Prime Minister set up a Cabinet reference group to study the current state of Canada’s energy policy. The main issue of study was whether to express a preference for one route over another. A number of Cabinet Ministers expressed support for either the over-the-top route or a two-pipeline route with the construction of the Mackenzie Valley line happening first. After careful consideration of all available information and a careful review of the regulatory implications of each option, the Cabinet reference group recommended to the Prime Minister that the original position of route and project neutrality be maintained.

Provincial and Territorial Positions

Of the four non-federal jurisdictions involved in the issue, only the Yukon Territory is firmly supporting the Alaska Highway route. While they have not been overly aggressive in the past, they intend to become more aggressive in promoting the route with the Canadian Federal Government. The Yukon Government has commissioned an economic study of the benefits to Canada of constructing and operating the Alaska Highway route and it is expected that this study will be released to the public in January of 2002.

The Northwest Territories is aggressively promoting the Mackenzie Valley line either in conjunction with an over-the-top segment or as a stand-alone line. Assuming the latter is chosen by producers, the Northwest Territories is demanding that this line be built before an Alaska Highway gasline.  They are very active with the Federal Government asking for financial incentives to ensure the line’s construction.

The other two jurisdictions involved, British Columbia and Alberta, have remained route and project neutral. Premier Klein of Alberta has said that regardless of what line is built, he will not allow a “bullet line” to cross his province. He demands that Albertans share in the long term economic prosperity created by a line to the lower United States. Principally, he is referring to gas liquids and would like to see the petrochemical industry in his province benefit from them.

While it would seem logical for the Government of British Columbia to be supportive of the Alaska Highway route, this government has only been in power since June 2001 and this issue has yet to be critically examined by the Premier and his Cabinet. 

Recommendations

The committee endorsed ten key policy goals that should be included in any new federal gasline legislation.  The 10 principles and corresponding legislative provisions are outlined below.

Key principles 

1.   Find that the Alaska Highway natural gas pipeline is in the national interest. 

2.   Mandate the already permitted Alaska Highway route as the preferred route. 

3.   Provide opportunities for new pipeline participants, such as existing producers, pipeline companies, and major Alaska companies. 

Corresponding Legislative Provisions 

· The 1976 Alaska Natural Gas Transportation Act (ANGTA) that established a process selecting the ANGTS project following the Trans-Alaska Pipeline and the Alaska Highway through Canada to the lower 48 should be the framework for any new gasline legislation. 

· The legislation should provide for updating and modernizing the process provided in ANGTA for the expeditious environmental review and approval of a pipeline application for the Alaska Highway route. 

· A finding that an Alaska Highway route would make an important long-term contribution to the nation’s energy supplies and independence. 

· A finding that an Alaska Highway route would have less potential environmental impacts and related delays in construction. 

Key principles 

4.   Provide a mechanism for Alaska communities and businesses to obtain access to natural gas from the pipeline. 

Corresponding Legislative Provisions 

· FERC should require each project sponsor to demonstrate how the sponsor plans to meet reasonable projections of in-state local consumption needs, including the needs of Fairbanks, Cook Inlet, and rural Alaska. In addition, the sponsor should allow for possible future construction of a pipeline to tidewater for the export of LNG. 

· The Regulatory Commission of Alaska should have concurrent jurisdiction with FERC to set just and reasonable rates for the shipment of natural gas over the Alaska section of the gasline for in-state users.

· The Regulatory Commission of Alaska should have exclusive jurisdiction to set just and reasonable rates for any lateral pipeline connected to the Alaska section of the gasline that serves in-state users. 

Key principles 

5.   Provide access to the pipeline for new natural gas discoveries that will keep Alaska’s oil and gas industry healthy through new leasing, exploration and production. 

Corresponding Legislative Provisions 

· FERC should require each applicant to make reasonable plans and procedures, including additional open seasons if necessary, for the expansion of the Alaska section of the gasline as new fields of natural gas are developed on the North Slope and throughout Alaska. 

· FERC should be authorized to order expansions of the gasline in the future under reasonable, non-discriminatory terms. 

Key principles 

6.   Provide for Alaska hire and Alaska Native hire. 

7.   Provide for the use of Alaska businesses. 

Corresponding Legislative Provisions 

· To the extent allowed by law, Alaska residents and contractors should be employed when they are available and qualified.  In turn, contractors would be encouraged to employ and train Alaska residents. 

· Recruitment should be accomplished primarily by advertising in-state and using Alaska’s job service organizations to notify the Alaskan public. 

· The project sponsors must, whenever feasible, enter into construction contracts with Alaska firms and fabricate modules in Alaska. 

· The gasline sponsors should be required to enter into an agreement to provide for pre-employment recruitment, on-the-job training, and employment of Alaska Natives. 

Key principles 

8.   Provide for a project labor agreement for the construction and maintenance of the pipeline, and for worker training. 

Corresponding Legislative Provisions 

· The project labor agreement should require all contractors and employees to agree to a total ban on strikes, lock-outs and other disruptive activities for the life of the agreement. 

· The agreement should be designed to ensure a steady supply of skilled labor and a contractually binding means of resolving worker grievances. 

Key principles 

9.   Provide a priority for the use of American and Canadian steel. 

Corresponding Legislative Provisions 

· Only steel manufactured or produced in the US or Canada should be used in the construction of the Alaska section of the gasline unless its use is inconsistent with the public interest or the cost is unreasonable. Factors to be considered in evaluating the public interest should include quality, availability and delivery times. 

Key principles 

10.   Provide for economic incentives to give investors in ANGTS additional levels of confidence. 

Corresponding Legislative Provisions 

· Accelerated depreciation on gasline investments. 

· An investment tax credit for an approved ANGTS project. 

· A tax credit for producing gas from the Alaska North Slope tied to a price floor.
� 15 U.S.C. § 719a.


�  15 U.S.C. § 719g.


�  This provision was repealed in 1992. Pub. L. 102-486, Title XXX § 3012(a), Oct. 24, 1992, 106 Stat. 3128.


�  15 U.S.C. § 719k.


� 15 U.S.C. § 719h.
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